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2 Draft 1992 Fund Assembly Resolution 
 
2.1 In order to facilitate a positive outcome to the deliberations of the Working Group and to assist in 

implementing the recommendation made in the report jointly commissioned on this subject, Annex I 
to this document contains a draft 1992 Fund Assembly Resolution and Annex II, a proposed 
amendment to the existing Memorandum of Understanding (MoU) between the International Group 
and the 1992 Fund. The current MoU can be found at Annex III.  These record the practice which has 
normally been followed in making interim payments under the international compensation regime and 
also the intent in making such payments.  The draft 1992 Fund Assembly Resolution seeks to:  

 
(i) place the arrangements for interim payments on a clearer footing in a way that will benefit all 

concerned; 
 

(ii) establish a form of agreement between the International Group and the 1992 Fund that could 
'be laid by the shipowner/P&I Club concerned before the court administering the limitation 
fund as authoritative evidence of the existing practice', as noted in paragraph 11.9 of 
document IOPC/APR12/10/1;  

 
(iii) establish that the full amount of the owners' interim payments counts towards the maximum 

compensation available; and 
 

(iv) reaffirm the principle that in practice interim payments funded by one compensation body are 
made on behalf of them both, as already stated by a previous 1992 Fund Director 
(document 92 FUND/EXC.20/7, paragraph 3.4.57).  

 
2.2 The draft 1992 Fund Assembly Resolution does not:  
 

(a) transfer any financial risk from the International Group Clubs to the 1992 Fund;  
 
(b) seek to engage the 1992 Fund in the funding of interim payments any earlier than the Fund 

would currently consider doing so; or 
 
(c) ensure that the Club/owner is reimbursed where an overpayment of claims occurs.  

 
2.3 The International Group agrees with the view of the authors of the report that 'there is no legally 

binding solution to this problem within the framework of the present text of the Conventions' 
(paragraph 11.8 of document IOPC/APR12/10/1).  The attached draft 1992 Fund Assembly 
Resolution would however provide a 'measure of protection' for the International Group Clubs in the 
form of authoritative evidence of the existing practice in the event that there is a risk that a court 
would not give credit for the interim payments made by a Club.  

 
2.4 The International Group also refers to the operative paragraph in the draft 1992 Fund Assembly 

Resolution commencing 'NOTES WITH APPROVAL', which outlines the principle that interim 
payments funded by one compensation body are made on behalf of them both.  If this principle is not 
upheld by the Working Group, then the International Group believes that consideration would need to 
be given in the future to the practice by which the 1992 Fund Executive Committee establishes the 
pro rata percentage of compensation to be paid to claimants where the total cost of claims exceeds the 
limit of the 1992 Fund, since such pro rata percentages would have to be calculated in the future in 
accordance with the total amount of compensation available under the 1992 Fund Convention only 
rather than the total amount of compensation available under the 1992 Civil Liability Convention 
(1992 CLC) and 1992 Fund.  This would be a fundamental change in the current practice of the 
1992 Fund Executive Committee where the pro rata percentage payments are established in such 
cases in accordance with the total amount of compensation available under the 1992 CLC and 
1992 Fund Convention.  
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2.5 The proposed draft amendment to the International Group and 1992 Fund MoU seeks to take account 
of a view expressed by the 1992 Fund Secretariat that this principle should be applicable only in cases 
where an incident has been reported to the 1992 Fund.  

 
2.6 The International Group has previously informed the 1992 Fund Member States that overcoming the 

risk of overpayment can normally be met by simply following the procedures set down in the 
1992 CLC and establishing a limitation fund for distribution as the court sees fit, as happened in the 
Prestige case.  Whilst the International Group Clubs fully appreciate that this approach may result in 
the funds they provide being unavailable to claimants until a considerable time after the incident, if 
adequate safeguards (such as agreement on the draft 1992 Fund Assembly Resolution contained in 
Annex I to this document) cannot be found for the International Group Clubs to continue to make 
interim payments then there is undoubtedly a greater need that this approach will be followed by the 
International Group Clubs in future cases, which will be to the detriment of the compensation regime 
as a whole.  

 
3 Action to be taken  
 

1992 Fund sixth intersessional Working Group 
 
The 1992 Fund sixth intersessional Working Group is invited to:  
 

(a)  take note of the information contained in this document;  
 

(b) consider proposed draft 1992 Fund Assembly Resolution which is attached at Annex I; and  
 

(c) consider proposed amendment to the International Group and 1992 Fund Memorandum of 
Understanding which attached at Annex II.  

 
 

* * * 
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PROPOSED DRAFT 1992 FUND ASSEMBLY RESOLUTION 

 
 
RESOLUTION No [    ]  
 
THE ASSEMBLY OF THE INTERNATIONAL OIL POLLUTION COMPENSATION FUND, 1992 
 
HAVING CONSIDERED the practice which the 1992 Fund ('the Fund') and insurers have normally followed 
in making interim payments under the international regime of compensation established by the 1992 Civil 
Liability Convention ('1992 CLC') and the 1992 Fund Convention ('the Fund Convention'),   

CONVINCED that this practice should be maintained in order to meet the needs of society, 

APPRECIATING the importance in this respect of cooperation between the Fund and insurers, 

AWARE that in respect of incidents in Member States, interim payments have normally been made for 
amounts which reflect the claimants' rights under both Conventions, whilst taking into account any risk of the 
maximum available compensation being exceeded by admissible claims, 

ALSO AWARE that difficulties are involved in such payments being funded jointly by insurers and the Fund, 
in proportion to the amounts of their prospective legal liabilities to each claimant, as well as undesirable 
delays in postponing payments until these amounts are ascertained, 

FURTHER AWARE that, by arrangement between the Fund and insurers, interim payments have in practice 
normally been made by the insurer to parties whose claims were assessed first in time, have continued to be 
funded by the insurer until the total amount of such payments reached the 1992 CLC liability limit, and have 
thereafter normally been made by the Fund, 

APPRECIATING that interim payments made by insurers, being calculated by reference to the compensation 
available under the international regime as a whole, have commonly exceeded the amounts which the 
claimants concerned would have been entitled to receive under the 1992 CLC alone, 

CONSCIOUS of concerns on the part of shipowners and insurers that this practice can be maintained only if it 
does not prejudice their rights of limitation under the 1992 CLC, and if full account is taken of all interim 
payments, 

ALSO CONSCIOUS of their concerns that they may be unable to maintain this practice in any incident where 
the right of limitation under the 1992 CLC is conditional, in the contracting State concerned, on the 
establishment of a limitation fund by means of cash deposit (or on the provision of an undertaking to make 
such a deposit if so required by the competent court or other authority), 

RECOGNISING the absence of any obligation on the part of the shipowner or insurer to make interim 
payments independently of a distribution by the competent court of a fund established under the 1992 CLC, 

DESIROUS of addressing their concerns in order to facilitate the continuance of the current practice, 

CONVINCED of the need for common understanding of the intended effect of interim payments, 

NOTES WITH APPROVAL that any interim payment made in accordance with the above practice (and 
whether made by the insurer or by the Fund) is intended to have the effect, unless otherwise stated, firstly of 
satisfying the claimant's claim to the amount they would be entitled to receive from the distribution of a fund 
established under the 1992 CLC; and secondly, if and to the extent that it proves to exceed this amount, of 
discharging wholly or in part the liability to them of the Fund, 

CONFIRMS the authority of the insurer, with the prior agreement of the 1992 Fund Director, to make any 
jointly approved payments in accordance with this practice on behalf of the Fund as well as on behalf of itself 
and the shipowner, 
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CONFIRMS the authority of the 1992 Fund Director to make payments in accordance with this practice on 
behalf of the shipowner and insurer as well as on behalf of the Fund, 

APPROVES of such payments being made on the condition (unless otherwise agreed by the Fund and the 
insurer) that documentation is executed which records the claimant’s acceptance of the amount paid on the 
basis set out above, 

and 

INVITES Member States to consider any measures they may take to ensure that their domestic laws with 
respect to limitation proceedings do not present obstacles to interim payments by insurers. 

 

* * * 
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MEMORANDUM OF UNDERSTANDING - 2006 REVISION 
 
Proposed amendment  
 
Add the following in Clause 4: 
 
4.  Claims handling 
 

D. Where an incident has been reported to the Fund, and it has been agreed between the Fund and the 
Club concerned that this Memorandum is to apply to the incident, any compensation payments by 
either of them are to be made (unless otherwise stipulated) on behalf of them both, in accordance 
with Resolution No. [    ] of the Fund Assembly dated [                  ]. 

 
 

* * * 
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